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Introduction

In the Commission’s report on the implementation of the European Climate Change Programme – ECCP (COM (2001) 580), the European Commission estimates that under a “business as usual” scenario, the emissions from the production and use of F-gases
 are expected to increase from 64 Mt CO2-eq in 1995 to 96 Mt CO2-eq in 2010. The reduction target is 21 MT CO2-eq at an estimated average cost of € 20/ton. The overall reduction potential is estimated at around 700 Mt CO2-eq. The target for F-gases therefore represents 3 % of the total effort.

In this context, it is important to note that HFCs have been particularly developed to enable the phase-out of the substances controlled under the Montreal Protocol
,
. In the case of PFCs, these substances have been developed over the past decades to meet a broad range of needs in high value added industries having virtually no alternative technology available. In the aggregate, F-gas producers have invested well over € 1 billion in the development, assessment
 and production of these new substances which have no Ozone Depleting Potential, while providing similar or improved performance in terms of safety (toxicity, flammability, etc), energy efficiency and fire-protection as the (H)CFCs. Downstream users (such as the refrigeration and air conditioning equipment producers, insulation foam system houses and producers, etc) have invested even more in the development of new equipment and systems.

To achieve the reduction target, the ECCP communication indicates that the Commission intends to propose a Framework Directive covering F-gases. This Directive would cover three areas:

· Monitoring and data reporting 

· Containment of F-gases

· Selective use restrictions.
This approach reflects the consensus of the ECCP working group on F-gases. The challenge is now to transform these general topics into effective, coherent and efficient regulation:

· Effective, in the sense that the regulation supports the achievement of targets set under the ECCP, whilst recognising the legitimate needs in society for safe and cost-effective solutions;

· Coherent, in the sense that the regulation must be consistent with the general principles of EU-law and other legislation, and that it must avoid sub-optimalisation;

· Efficient, in the sense that the regulation achieves its objectives at the lowest total cost to society.

1. Legal Instrument
Although the ECCP communication clearly states that the Commission intends to propose a “framework directive” on F-gases, it seems that there is yet no agreement on which the actual legal instrument which would deliver the best results. 

Our comments concerning the adequacy of the individual provisions will be discussed in more details later in this paper. Here, we will address the question which instrument best meets the criteria set out above
.

Framework Regulation vs Directive
The key question to address in this context is what legal instrument would best meet the needs for all involved, the general public, Member States, users, producers and other stakeholders.

The most important advantage of a Regulation is that it is directly applicable and therefore provides more stringent legal reference for all involved.

A framework directive, on the other hand, provides greater flexibility to the Member States and the EU as a whole. Flexibility in the area of greenhouse gas emissions may be particularly desirable, i.e.:

· It allows links with other legislation in this field, e.g. the GHG Emissions Trading Directive (COM (2001) 581), Council Decision 93/389/EEC on a monitoring mechanism of Community CO2 and other greenhouse gas emissions, the IPPC Directive (96/61/EC), various energy efficiency improvement initiatives (e.g. SAVE), etc.;

· It allows individual Member States to establish policies enabling them best to meet the commitments undertaken under the burden sharing agreement;

· Similarly, flexibility would permit (future) Member States to address their particular needs (e.g. air conditioning in Mediterranean countries, retrofit insulation in accession countries)

· It would open the way for co-regulation both at EU and national level;

· The EU could focus on the essential elements, such as safeguarding the free movement of goods.

EFCTC would call for a framework directive enabling stakeholders to develop a proper approach to co-regulation, where a lot has already been achieved.

A directive would also be more appropriate, as the real focus should be a level playing field across the EU within the constraints of the Kyoto Protocol emission reduction objectives, including the burden sharing agreement. Therefore, EFCTC believes that Article 95 of the Treaty would be the most appropriate legal basis.

Amendment to the ODS Regulation
Recently, DG ENV suggested that an amendment to the ODS Regulation (2037/2000) could be the most convenient approach, in particular with regard to article 19 (Monitoring and Data Reporting) and Chapter IV (Containment/ Emission Control).

The ODS-Regulation is the unique instrument through which the EU has enacted its legally binding obligations of the Montreal Protocol and the subsequent amendments. This purpose is clear from its pre-ambles, its structure and the language used. The primary focus of the ODS-Regulation is on control of consumption and production of the controlled substances. Kyoto F-gases are not controlled substances under the Montreal Protocol.

The Kyoto Protocol is by its very nature quite different in its approach. It focuses on emission reduction of a basket of greenhouse gases, not on controls of consumption and production of individual gases. Contrary to the Montreal Protocol, the Kyoto Protocol does not envisage the phase out of any of the greenhouse gases. Including Kyoto F-gases in the ODS-Regulation would be an unprecedented, and in our view unacceptable and inadmissible, extension of law. It would seem to be contrary to the principle of coherence which requires the legislator to ensure consistency with other policies and measures affecting greenhouse gas emissions. This is of particular importance in the case of F-gases which help reducing CO2-emissions over the full life-time of equipment through their energy-efficiency. 

The approach certainly does not meet the criterion of effectiveness: the ODS-Regulation was not intended to address zero ODP substances. It would also complicate matters, since the amendment would entail a serious revision of the existing legal framework that was specifically designed to meet the obligations of the Montreal Protocol.

Selecting an amendment to the ODS-Regulation as the most convenient approach to implementing part of the ECCP would also have important psychological impact, not just in Europe, but globally. It might be interpreted as, in future, Kyoto F-gases will be subject to a similar phase-out regime as ODS. Convenience in this case would undermine confidence in the EU governance.

It would seriously compromise the conversion to zero ODS, and also possibly would lead to sub-optimal solutions. Therefore, the efficiency criterion would not be met.

For EFCTC, an amendment to the ODS-Regulation does not meet the criteria set out above and therefore should not be pursued.

2. Monitoring and Data Reporting
EFCTC believes that appropriate monitoring of all greenhouse gas emissions is essential in the achievement of the Kyoto Protocol targets. In absence of a solid monitoring framework, including appropriate verification, the credibility of any other policy instrument would seriously suffer. 

In this respect, a Data Reporting system similar to the one envisaged in Article 19 of the ODS Regulation is inadequate. The ODS data reporting focuses on production and trade flows, not on emissions. It excludes fugitive emissions from e.g. the definition of production. It also fails to record imports and exports of products containing controlled substances. Furthermore, the purpose of the ODS data reporting system will be to control that producers and importers respected the allowances granted pursuant to the various provisions of the ODS regulation.

Moreover, the ODS reporting methodology requires data collection at the EU-level, not at the Member State level. In view of the burden sharing arrangement, emission data must be collected at a Member State level. In order to be fully consistent with Member State Reporting commitments, we would advocate a full revision of Council Decision 93/389/EEC for a monitoring mechanism of Community CO2 and other green house gas emissions. This will perhaps require an upgrade to a Council Regulation.

We believe that the emission-monitoring system should be fully compatible with the Emissions Trading Directive (COM (2001) 581), which requires verifiable emission data for qualification to participate in the trading system. This provides a strong incentive to all F-gas users and producers, as is evidenced in the UK GHG Emission Trading Scheme.

As far as possible, monitoring should be based verifiable emissions recording and reporting by the individual users. This can be achieved to a large extent by co-regulation
 (see below). Top-down modeling should only be considered if data cannot be collected effectively at an acceptable cost (e.g. at household level). In order to facilitate good monitoring, EFCTC member companies are prepared to release production- and sales data for the EU as a whole, subject to the usual confidentiality arrangements.

Solid, verified monitoring data will also be a critical success factor for emission reduction through containment.

3. Containment – Emission Prevention and Reduction
Since a majority of F-gases are used in closed systems, i.e. not in inherently emissive applications, such as refrigeration and air-conditioning equipment, in insulation foams and various electrical equipments, EFCTC believes that much of the emissions can be prevented through a strong focus on containment, or emission prevention and reduction. The most important risk of emission occurs at the end of the useful life of the equipment. Therefore we make a distinction for “in-use” emissions and end-of-life emissions.

In-use Emissions
The adequacy of emission prevention and reduction measures is very use-specific and much has already been achieved on a voluntary basis.
 Therefore, it will be difficult to develop detailed emission reduction and prevention measures for each specific application. The legal instrument could provide some general principles, and leave detailed arrangements to co-regulation, an approach EFCTC and others have consistently advocated over the last years, i.e. the use of European Standards. EN-378 providing safety and environmental requirements for air conditioning and heat pumps is currently revised. The draft norm contains several provisions for good housekeeping, including qualification of servicing personnel, log-books and frequent inspections.  

To be effective, it should be noted that there should be appropriate enforcement mechanisms, including sanctions. This may require some mandatory regulation at Member State level.

Emissions of F-gases in industrial applications, including process emissions, are already covered by the IPPC Directive. It has to be in line with the White Paper on European Governance to avoid duplication in this area.

End-of-life Emissions
Through their physical properties (stable, low-toxicity, non-flammable), most F-gases are extremely suitable for recovery, recycling and re-use, thus avoiding end-of-life emissions.

Actually, the EU is in the process of developing and revising sector-based end of life legislation for a wide variety of products and goods (vehicles
, electrical equipment
, etc). Adequate disposal and, more important, recycling are crucial elements in each of these legislative initiatives. To ensure coherence and consistency, it would be preferable to build on these existing initiatives, rather than “re-inventing the wheel”. Similarly, the IPCC Directive already regulates the proper disposal of waste.

Therefore, the legal instrument on F-gases should provide general guidelines on proper end-of-life disposal, including destruction. In this context, it must be noted that the current legislation on cross border transportation of waste may act as a barrier to the most cost-effective end-of-life disposal.

In conclusion, EFCTC recommends that the Framework Directive provides general guidelines on emission prevention and reduction, thus permitting co-regulation on a sector-by-sector basis taking into account their specific needs and characteristics.

4. Selective Use Restrictions

If emission prevention and reduction is not feasible, e.g. in case of inherently emissive use or when emission monitoring shows lack of improvement, a different approach must be considered, including use-restrictions. In this case, a careful assessment of the benefits must be made  vs the burden on society. Life-cycle assessment could help to assess the environmental costs and benefits. Indeed, TEWI (Total Equivalent Warming Impact) or LCCP (Life Cycle Climate Performance)
 assessments will validate the contribution of F-gases in reducing CO2-emissions associated with power consumption/generation in a large variety of applications, including heat pumps, refrigeration systems, air conditioning and thermal insulation materials.

However, the sustainability concept goes well beyond environmental sustainability: societal needs, public security and socio-economic impact must also be assessed. Moral judgment in these cases tends to have greater influence. EFCTC is a strong advocate of assessment on scientific and other verifiable data. Therefore, we would support a legal instrument reflecting this approach. Rather than introducing use-restrictions in the legal instrument itself, we believe it should provide the criteria for and/or the mechanism by which use restrictions can be introduced. 

The Commission’s White Paper on New Chemicals Policy (COM (2001) 88) will require a thorough risk assessment of many of the alternatives for F-gases, including a risk assessment for worker safety, as well as the safety of the general public. In view of (some of) their intrinsic properties (toxicity, flammability, pressure-related issues), it cannot be excluded that the use of these substances will be subject to additional restrictions. Moreover, several of the potential replacements of F-gases are covered by Directive 2001/81/EC on national emission ceilings for certain atmospheric pollutants. Similarly, the Clean Air for Europe programme (CARE
), expresses serious concerns on the health related aspects associated with tropospheric ozone formation caused by Volatile Organic Compounds
. For coherence, these aspects must be taken into account when evaluating a particular use restriction for F-gases.

Use restrictions are politically sensitive. Therefore, we think that such restrictions, after consideration by a panel of experts and stakeholders, should be imposed by a Council Decision. EFCTC intends to develop detailed proposals in this context.
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� The Kyoto Protocol F-gases are HFCs, PFCs and SF�6.


� The Controlled Substances under Montreal Protocol (“ODS” - which, especially CFCs, often have a much higher Global Warming Potential) are excluded from the Kyoto Protocol F-gases. This exclusion is also noted in the French national Climate Action Programme which concludes that it leads to an inaccurate picture of the greenhouse effect. (http://www.effet-de-serre.gouv.fr)


� Current emissions of ODS are much higher than F-gas emissions and their contribution to the greenhouse effect is a factor 10-15 higher. Detailed information is available at http://www.fluorocarbons.org/frame.htm?g-info/library/library.htm


� Through the AFEAS (Alternative Fluorocarbon Environmental Acceptability Study) programme and PAFT (Programme for Alternative Fluorocarbon Toxicity Testing) industry has contributed substantially to a better understanding of the sustainability of F-gases.


� Two of these criteria (Effectiveness and Coherence) are also mentioned as principles of Good Governance in the Commission’s White Paper on European Governance (COM (2001) 428).


� COM (2001) 428, p 21


� COM (2001) 428, p 23


� e.g. the principles of responsible use agreed between the UNEP, US EPA and the Alliance for Responsible Atmospheric Policies (www.arap.org/print/docs/responsible-use.html)


� This view is also expressed in the ECCP “long report” of June 2001, noting that ignoring energy efficiency could lead to “perverse” legislation.


� The White Paper supports this view: “there is a need to avoid a logic which is too sector-specific” (p. 13, Overall Policy Coherence).


� In the UK scheme, F-gases represented one third of all emission reduction allowances.


� Both the Dutch STEK system and the draft EN 378 provide good examples of emission registration at equipment level.


� In the case of SF6, a voluntary agreement already in exists which will result in virtually emission-free operation of high voltage electrical equipment.





� Directive 2000/53/EC


� COM (2000)347





� http://www.arap.org/adlittle/toc.html


� COM(2001)245


� Directive 2002/3/EC of the European Parliament and of the Council of 12 February 2002 relating to ozone in ambient air
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